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THE SECOND PERIOD OF THE WARREN COURT:
THE LIBERAL TREND ABATES (1957-1961)*
Russell W. Galloway Jr.**
INTRODUCTION
This article presents and analyzes voting patterns on the
United States Supreme Court during the October 1957, 1958,
1959 and 1960 Terms, a period characterized by an abatement
of the liberal trend that had occurred during the first four terms
of the Warren era. The article is second in a series of three
articles that provide a statistical introduction to the voting
patterns of the United States Supreme Court during the entire
Warren era (1953-1969). The first article presented the thesis
that the "early years" of the Warren era (the October 1953,
1954, 1955 and 1956 Terms) were characterized by an
"emergence of judicial liberalism.''' This article will show that
during the four terms beginning with the October 1957 Term,
a highly polarized Court reversed the trend toward liberalism.'
The third article in the series will describe the period of liberal
dominance that began with the October 1961 Term and contin-
ued until the end of the Warren era in the summer of 1969.
By the summer of 1957, the United States Supreme Court
found itself in a closely balanced situation. A four-vote liberal
wing (Douglas, Black, Warren and Brennan) faced a four-vote
conservative wing (Burton, Harlan, Frankfurter and Whit-
taker) with Justice Clark holding a middle position between
the two wings.3 During the prior four terms, the liberal justices
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1. Galloway, The Early Years of the Warren Court: Emergence of Judicial Liber-
alism (1953-1957), 18 SANTA CLARA L. REV. 609 (1978). The introduction to the earlier
article explains the statistical method used in the three articles.
2. The conservative trend can be seen most clearly in the voting data for the
October 1957, 1958 and 1960 Terms. During the October 1959 Term, a liberal trend
was arguably present.
3. More precisely, the liberal wing consisted of a tight three-vote bloc (Douglas,
Black and Warren) with Brennan aligned somewhat more loosely; the conservative
wing consisted of a less cohesive three-vote bloc (Burton, Harlan and Frankfurter) with
a potential fourth member in the newly appointed Whittaker.
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had moved from a position of isolated dissent to a position of
slight dominance.
The trend toward judicial liberalism in the early 1950's
provoked growing opposition on the part of conservative ele-
ments in the American political arena.4 The repressive mood of
the late forties and early fifties had softened to some degree,
but the shadows of the Cold War, the McCarthy era and the
Korean War still lay heavily on the land. Several years were yet
to pass before the next reform period would take hold of the
American people. As the 1950's drew to a close, tension grew
between the increasingly liberal Court and conservative forces
within Congress and the nation at large.
At the end of the October 1956 Term, the Court precipi-
tated a major furor by issuing a series of far-reaching decisions
placing constitutional restrictions on federal and state power to
combat the communists and fellow travellers who had been the
country's obsession since 1947.- The public reaction has been
described in the opening pages of a 1958 book in which a well-
known counstitutional scholar states:
Dissenting Justices and constitutional lawyers are outspo-
ken in protest; members of Congress are stunned though
not silenced. Not since 1937 when F.D.R. declared war on
the Nine Old Men, has judicial authority been so roundly
criticized. One hears again a familiar echo: "Curb that
Court before it destroys the nation. '
At the beginning of the October 1957 Term, the Court
found itself embroiled in major controversy and under bitter
attack.' During the next few years, the Court, as it has on other
occasions in its history, pulled back and adopted a posture that
4. See, e.g., C.H. PRITCHETr, CONGRESS VERSUS THE SUPREME COURT, 1957-1960
(1961); Why Supreme Court Is Under Fire, U.S. NEWS & WORLD REPORT, June 27, 1958,
at 44-46.
5. Service v. Dulles, 354 U.S. 363 (1957); Yates v. United States, 354 U.S. 298
(1957); Sweezy v. New Hampshire, 354 U.S. 234 (1957); Watkins v. United States, 354
U.S. 178 (1957); see Galloway, supra note 1, at 628.
6. A.T. MASON, THE SUPREME COURT FROM TAFT TO WARREN 4 (1958).
7. The hostility toward the Court at the time was not based solely upon earlier
decisions dealing with political subversion. An extremely bitter reaction to the land-
mark school desegregation decision, Brown v. Board of Educ., 347 U.S. 483 (1954), was
also sweeping the nation. Moreover, the Court's increasingly liberal attitude toward
the procedural rights of criminal defendants, e.g., Griffin v. Illinois, 351 U.S. 12 (1956),
had begun to elicit opposition, and the Court had added new fuel to the fire at the
end of the October 1956 Term by reversing the conviction of a confessed rapist in
another landmark decision, Mallory v. United States, 354 U.S. 449 (1957).
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was more conservative and closer to that of the populace at
large. The Court's voting behavior, which exemplified this
trend, is the subject of examination in this article.
THE VOTING PATTERNS DURING THE SECOND PERIOD OF THE
WARREN COURT
The October 1957 Term
The Court's personnel was stable throughout the term.
The liberal wing included two Roosevelt appointees, William
0. Douglas and Hugo L. Black, and two Eisenhower appoint-
ees, Earl Warren and William J. Brennan, Jr. The conservative
wing included one Roosevelt appointee, Felix Frankfurter, one
Truman appointee, Harold H. Burton, and two Eisenhower
appointees, John M. Harlan and Charles E. Whittaker. Tom
C. Clark, a Truman appointee, held the swing position.Overall voting patterns for the term reveal a distinct shift
to the right in comparison to the prior term.' The change can
be seen most clearly by comparing the patterns of dissent dur-
ing the two terms. Table 1, for example, shows that the number
of dissents by the three most liberal justices jumped by nearly
40%, while the number of dissents by the three most conserva-
tive justices fell by more than 20%.
TABLE 1
DISSENTS- OCTOBER 1956 & 1957 TERMS
OCT. 1956 OCT. 1957
JUSTICE TERM TERM CHANGE
LIBERALS
Douglas 28 34 + 6
Black 24 29 + 5
Warren 13 27 +14
Total 65 90 +25
CONSERVATIVES
Burton 35 26 - 9
Frankfurter 33 27 - 6
Harlan 36 28 - 8
Total 104 81 -23
8. Since public hostility toward the Court focused on subversion, race discrimi-
nation and criminal procedure cases, an obvious hypothesis would be that the shift to
1979]
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The data in Table 1 show that the relative balance of power on
the Court shifted during the October 1956-1957 Terms from
relative liberal dominance (conservatives dissenting more) to
relative conservative dominance (liberals dissenting more).
It is possible to locate the shift in balance of power more
precisely by examining the voting patterns in specific cases
decided during the October 1957 Term. During the first part of
the term, the dissents were evenly balanced among the liberals
and conservatives. During the middle portion of the term, the
liberal trend of the prior four terms resumed, and the conserva-
tives dissented more than the liberals. Right at the end of the
term, there was a distinct swing to the right accompanied by a
burst of liberal dissents. Table 2 shows the voting pattern of the
justices in seventeen consecutive cases decided late in the
term. The author believes that these cases mark a rough
boundary between the Warren Court's "early years" of emerg-
ing liberalism and its "second period" in which the liberal
trend abated.'
The voting pattern that emerged at the end of the term
and characterized the first phase of the Warren Court's
"second period" was a split of four liberal justices (Douglas,
Black, Warren and Brennan) against a coalition of five conserv-
atives and moderates (Harlan, Frankfurter, Burton, Whittaker
and Clark). This situation amounted to a real polarization on
the Court. The polarization can be demonstrated by data show-
ing the unusually high rates of disagreement between various
pairs of justices during the term.'" As Table 3 shows, eleven
the right involved these three areas. This hypothesis is explored in the student com-
ments published in this issue and will be discussed further below. See notes 11, 25, 34
& 36, infra.
9. The cases cited in Table 2 suggest, as an initial hypothesis, that the conserva-
tive trend had different effects on the three major areas of public protest. Conservative
split decisions in the subversion area are present. Lerner v. Casey, 357 U.S. 468 (1958);
Beilen v. Board of Educ., 357 U.S. 399 (1958); Rogers v. Quan, 357 U.S. 193 (1958);
Leng May La v. Barber, 357 U.S. 185 (1958). The same is true in the criminal procedure
area. Crooker v. California, 357 U.S. 433 (1958); Ashdown v. Utah, 357 U.S. 426 (1958);
Gore v. United States, 357 U.S. 386 (1958); Knapp v. Schweitzer, 357 U.S. 371 (1958).
In contrast, there are no cases in the explosive area of race discrimination. Indeed,
immediately after these cases, the Court decided the landmark case of NAACP v.
Alabama ex rel. Patterson, 357 U.S. 449 (1958), unanimously holding that the State
of Alabama could not constitutionally require disclosure of the NAACP's membership
list. In short, the Court appears to have been neither polarized nor in retreat in the
race discrimination field. See also Conley v. Gibson, 355 U.S. 41 (1957), unanimously
upholding the right of blacks to sue labor unions for discriminatory failure to represent.
10. Complete data on disagreement rates during the October 1957 Term are set
forth in app. A, table 1 infra.
[Vol. 19
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TABLE 2
DISSENTS CAST IN 17 CASES DECIDED
CONSECUTIVELY IN SPRING 1958
MODERATES &
LIBERALS CONSERVATIVES
CASENAME Q
Leng May La v. Barber X X X X
Rogers v. Quan X X X X
Societe Internationale v. Rogers
McAllister v. Magnolia
Petroleum Co. X X X
Hanson v. Denckla X X X X
McKinney v. Missouri-Kansas X X
Ivanhoe Irrigation Dist. v.
McCracken
Miller v. United States X X
Tacoma v. Taxpayers of Tacoma
Weiner v. United States
N.L.R.B. v. United Steelworkers X X X
Knapp v. Schweitzer X X X
Gore v. United States X X X X
Beilen v. Board of Educ. X X X X
Lerner v. Casey X X X X
Ashdown v. Utah X X
Crooker v. California X X X X
TOTAL DISSENTS 11 11 8 7 1 1 2 1
pairs of justices disagreed in more than half the cases they
participated in together.
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TABLE 3
DISAGREEMENT RATES ABOVE 50%
OCTOBER 1957 TERM
Douglas Black Warren
Clark 52.0%
Whittaker 51.9 %
Burton 55.8% 50.0% 50.5%
Frankfurter 56.7% 55.4% 54.0%
Harlan 57.7% 57.8% 52.5%
Note particularly that Douglas disagreed with each member of
the moderate-conservative coalition in more than 50% of the
cases; that Black disagreed with Harlan in nearly 60% of the
cases; and that Warren, who had never previously disagreed
with any justice in more than 40% of the cases decided in a
single term, now disagreed with three justices in more than 50%
of the cases. Clearly, the polarization in public opinion con-
cerning the emergence of judicial liberalism was making itself
vividly felt within the Court."
The degree of polarization on the Court may be further
illustrated by data concerning the justices' rates of dissent. The
average dissent rate during the term was the highest of all the
sixteen terms of the Warren era and the second highest in the
history of the United States Supreme Court. Out of every nine
votes cast, an average of 2.2 were dissenting votes. Table 4
shows the increase in dissent rates since the start of the Warren
era.
TABLE 4
AVERAGE DISSENTS PER CASE
OCTOBER 1953 TERM ......... 1.89
OCTOBER 1954 TERM ......... 1.57
OCTOBER 1955 TERM ......... 1.66
OCTOBER 1956 TERM ......... 1.76
OCTOBER 1957 TERM ......... 2.20
11. The Court's highly polarized voting pattern during the October 1957 Term
is analyzed in more detail in Comment, A Court Divided: An Analysis of Polarization
on the United States Supreme Court in the October 1957 Term, 19 SANTA CLARA L.
REV. 985 (1979).
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Consider, in addition, the following data regarding the
number of joint dissents involving liberal and conservative jus-
tices.
TABLE 5
JOINT DISSENTS - OCTOBER 1957 TERM
LIBERALS CONSERVATIVES
Douglas Black Warren Frankfurter Harlan
LIBERALS
Douglas 26 24 2 1
Black - 24 0 0
Warren 
- 0 1
CONSERVATIVES
Frankfurter 
- 22
Harlan
Black, for example, dissented with Douglas 26 times, with
Warren 24 times, with Frankfurter and Harlan not a single
time. This illustrates the extent of the gulf that existed be-
tween the Court's liberal and conservative wings.
Several justices are of special interest. First, it was widely
assumed at the time of his appointment that Whittaker would
join the Court's conservative wing. During his first full term on
the Court, this proved to be true. As Table 6 shows, Whittaker
disagreed with the liberals, Douglas, Black and Warren,
roughly twice as often as with the conservatives, Harlan,
Frankfurter and Burton. The data also indicate, however, that
Whittaker's alignment with the conservatives was relatively
loose, and characterized by moderate (20%-30%) rates of dis-
agreement.
1979]
SANTA CLARA LAW REVIEW
TABLE 6
WHITTAKER'S DISAGREEMENT RATES - OCTOBER 1957 TERM
DISAGREEMENT RATE
JUSTICE WITH WHITTAKER
LIBERALS
Douglas 51.9%
Black 46.1%
Warren 45.1%
CONSERVATIVES
Burton 21.2%
Frankfurter 28.2%
Harlan 23.1%
Whittaker's relatively conservative voting pattern confirms the
existence of the expected four-vote conservative wing (Harlan,
Frankfurter, Burton and Whittaker).' 2
Second, Table 7 shows that during his second term Bren-
nan functioned as a fourth member of the liberal wing, al-
though he remained on the "center" or "right" edge of the
group. ,3
The voting pattern of Justice Clark is interesting in light
of the existence of the two four-vote blocs and the resulting
inference that Clark-a moderate during the early years of the
Warren era-held the swing vote. Table 8 shows Clark's disa-
greement rates with the other justices.
12. See app. A, table 1 infra for a more complete exposition of the data demon-
strating the existence of the four-vote conservative wing.
13. Brennan's location on the moderate edge of the liberal bloc can be confirmed
by examining the data in app. A, table 1 infra.
[Vol. 19
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TABLE 7
BRENNAN'S DISAGREEMENT RATES - OCTOBER 1957 TERM
DISAGREEMENT RATE
JUSTICE WITH BRENNAN
LIBERALS
Douglas 18.6%
Black 15.0%
Warren 16.2%
CONSERVATIVES
Whittaker 36.3%
Burton 38.2%
Frankfurter 37.6%
Harlan 37.9%
TABLE 8
CLARK'S DISAGREEMENT RATES - OCTOBER 1957 TERM
DISAGREEMENT RATE
JUSTICE WITH CLARK
LIBERALS
Douglas 52.0%
Black 46.0%
Warren 43.4%
Brennan 34.0%
Average 43.9%
CONSERVATIVES
Whittaker 25.5%
Burton 18.6%
Frankfurter 32.4%
Harlan 28.4%
Average 26.2%
The data indicate that Clark threw his key vote, in most cases,
with the conservatives, giving them the edge that has been
previously indicated.
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Clark's movement to the right is illustrated by Table 9,
which shows the disintegration of the Warren-Clark alliance
that existed when Warren first came on the Court.
TABLE 9
DISAGREEMENT RATES OF WARREN AND CLARK - OCTOBER 1953-1957 TERMS
TERM DISAGREEMENT RATE
Oct. 1953 ................. 7.8%
Oct. 1954 ................. 8.5%
Oct. 1955 ................. 16.9%
Oct. 1956 ................. 27.8%
Oct. 1957 ................. 43.4%
The liberal bloc, as if driven together by adversity, voted
quite cohesively. Black and Warren, with an agreement rate of
93.9%," were the core of the bloc, with Douglas a little to the
left and Brennan a little to the right.
TABLE 10
DISAGREEMENT RATES AMONG THE LIBERALS - OCTOBER 1957 TERMS
Douglas Black Warren Brennan
Douglas - 8.8% 12.9% 18.6%
Black - 6.1% 15.0%
Warren - 16.2%
Brennan
In summary, the October 1957 Term was a transition term.
The Court was split into two four-vote blocs: Douglas, Black,
Warren and Brennan on the left; Harlan, Frankfurter, Burton
and Whittaker on the right. Whittaker, in his first term, was
on the moderate edge of the conservative bloc. Clark sided with
the conservatives and provided the fifth vote needed to mark
the start of a conservative resurgence 5 and the end of the
14. This was the fourth highest rate of agreement between any two justices since
the start of the Warren era.
15. The following cases are particularly illustrative of the conservative trend
during the October 1957 Term: Crooker v. California, 357 U.S. 433 (1958) (5-4; criminal
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"emergence of liberalism" that characterized the Warren
Court's early years. As a result, dissent rates of the liberals
increased substantially. Disagreement rates were the highest of
the entire Warren era (1953-1969). The polarization on the
Court reflected polarization in the nation between a growing
reform movement on the one hand and an intense, hostile
backlash on the other.
The October 1958 Term
The only personnel change during the 1958 Term was the
retirement of Harold H. Burton effective the first day of the
term (October 13, 1958) and the seating of his successor, Potter
Stewart, on the next day. Burton had been an unwavering
member of the conservative wing since the start of the Warren
era. Therefore, his retirement threatened to reduce the conserv-
ative wing from four to three: Harlan, Frankfurter and Whit-
taker. Given the polarization of the prior terms, Stewart's fu-
ture behavior on the Court would be of great importance. The
seating of Stewart marked the start of three and one-half years
during which no changes in Court personnel occurred.
During the October 1958 Term, the resurgence of judicial
conservatism that began toward the end of the prior term con-
tinued. This can be seen from the data regarding the justices'
dissent rates. 6 For example, the Court's three most liberal jus-
tices (Douglas, Black and Warren) dissented more frequently
than its three most conservative justices (Harlan, Frankfurter
and Whittaker). Moreover, as Table 11 shows, the two most
conservative justices dissented less frequently than during the
prior term, while the most liberal justice dissented more fre-
quently.
The Court's most liberal member, William 0. Douglas,
dissented more frequently than any other justice." In fact,
Douglas' dissent rate (36.4%) was almost as high as his dissent
rate during the October 1953 Term (41.4%), when he was a
member of an isolated liberal bloc of two. The relative unhap-
piness of the liberals is also shown by Earl Warren's uncusto-
marily high dissent rate (Table 12).
procedure); Lerner v. Casey, 357 U.S. 468 (1958) (5-4; subversion); Beilen v. Board
of Educ., 357 U.S. 399 (1958) (5-4; subversion); Leng May La v. Barber, 357 U.S. 185
(1958) (5-4; deportation); Hoag v. New Jersey, 356 U.S. 464 (1958) (5-3; criminal
procedure); Thomas v. Arizona, 356 U.S. 390 (1958) (5-4; criminal procedure).
16. Complete data on dissent rates during the October 1958 Term are set forth
in app. B, table 2 infra.
17. See app. B, table 2 infra.
19791
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TABLE 11
DATA CONCERNING DISSENTS - OCTOBER 1957 AND 1958 TERMS
DISSENTS IDISSENT RATE DISSENT RATE
OCT. 1958 OCT. 1957 OCT. 1958
JUSTICE TERM TERM TERM CHANGE
LIBERALS
Douglas 36 32.7% 36.4% + 3.7 %
Black 28 28.4% 28.6%
Warren 25 26.7% 25.5%
Total 89
CONSERVATIVES
Whittaker 21 21.2% 21.8%
Frankfurter 21 26.2% 22.3% -3.9%
Harlan 20 26.9% 20.6% -6.3 %
Total 62
TABLE 12
WARREN'S DISSENT RATES
TERM DISSENT RATE
Oct. 1953
Oct. 1954
Oct. 1955
Oct. 1956
Oct. 1957
Oct. 1958
.......... I.... 11.8%
............... 7 .5 %
............... 14.3%
............ 10.9%
. . . 26.7%
......... .... 25.5 %
Although the overall level of polarization decreased from
its peak in the prior term, the data show a definite split be-
tween the liberal and conservative wings. This Can be seen from
Table 13, which shows the disagreement rates of the Court's
three most liberal and conservative justices."
18. Complete data on disagreement rates during the October 1958 Term are set
forth in app. A, table 2 infra.
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TABLE 13
DISAGREEMENT RATES - OCTOBER 1958 TERM
LIBERALS CONSERVATIVES
LIBERALS
Douglas 10.3% 10.3% 53.5% 53.8% 52.2%
Black 11.5% 45.9% 48.9% 48.4%
Warren - 46.9% 50.0% 47.4%
CONSERVATIVES
Whittaker 
- 9.6% 14.4%
Frankfurter 
- 8.8%
Harlan
These six justices agreed with members of their own wing in
roughly 90% of the cases; they agreed with members of the
opposite wing in only about 50% of the cases.
Justices Brennan and Clark voted very much as they had
in the prior term. Brennan sided strongly with the liberals.
Clark sided strongly with the conservatives.
TABLE 14
BRENNAN'S AND CLARK'S DISAGREEMENT RATES - OCTOBER 1958 TERM
LIBERALS CONSERVATIVES
wk
'4.
UC
odC
A. 4
19.2%
42.1%
20.4%
37.2%
1- ___________ 1
10.2%
34.0%
40.0%
19.8%
40.4%
20.0%
38.1%
19.4%
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Thus, Justice Stewart, during his first term on the Court,
was thrust into a four-four split and handed down the decid-
ing vote in a number of cases. Stewart sided with the conser-
vatives more frequently than with the liberals. In fact, he
disagreed with the Court's three most liberal justices nearly
three times as frequently as with the three most conservative
justices, as Table 15 shows.
TABLE 15
STEWART'S DISAGREEMENT RATES - OCTOBER 1958 TERM
DISAGREEMENTS WITH DISAGREEMENT RATE
JUSTICE STEWART WITH STEWART
LIBERALS
Douglas 44 49.4%
Black 36 40.9%
Warren 33. 37.5%
Total 113
CONSERVATIVES
Whittaker 12 13.6%
Frankfurter 17 20.2 %
Harlan 13 14.9%
Total 42
Moreover, Justice Stewart's voting record during the term was
more conservative than Justice Clark's: he disagreed with the
liberals more than Clark, with the conservatives less than
Clark.
TABLE 16
CLARK'S AND STEWART'S DISAGREEMENT RATES - OCTOBER 1958 TERM
Clark
Stewart
LIBERALS
42.1%
49.4%
37.2%
40.9%
________ a
34.0%
37.5%
CONSERVATIVES
19.8%
13.6%
20.0%
20.2%
19.4%.
14.9%
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Stewart's voting pattern, however, was less conservative than
Justice Burton's had been during prior terms.
Late in the term, the liberals were badly routed. In a string
of fourteen cases decided in June 1959, the four liberal justices
cast thirty-two dissenting votes; only five dissenting votes were
cast by the remaining five justices.'9 Thus, a basically conser-
vative term was capped by a strongly conservative finish."
In interesting contrast, the nation showed a definite move-
ment to the left during the period covered by the October 1958
Term. For instance, the 1958 off-year election produced a Dem-
ocratic landslide that set the stage for the Kennedy victory in
1960 and the reform movements that were to characterize the
early 1960's.
The fact that the Court did not move to the left with the
nation may be partly attributable to the volatile and hostile
public reaction that had greeted the Court's liberal outburst at
the end of the October 1956 Term.2 During the October 1957
and 1958 Terms, this reaction was at its peak. A number of
anti-Supreme Court measures were introduced in Congress,
and posters proclaiming "Impeach Earl Warren" appeared in
large numbers. The relative conservatism of the Court during
the October 1958 Term may have been in part a response to this
intense public reaction.
To summarize, the conservative resurgence that began at
the end of the prior term continued. The liberals dissented
more than the conservatives. The conservative forces lost a
member when Justice Burton resigned, but Burton's successor,
Potter Stewart, filled the gap by siding with the conservative
bloc. A five-vote coalition of conservatives and moderates
(Harlan, Frankfurter, Whittaker, Stewart and Clark) held the
19. The cases begin with Palermo v. United States, 360 U.S. 343 (1959), and end
with Union Pac. R.R. Co. v. Price, 360 U.S. 601 (1959). Douglas and Warren both cast
dissents in 9 of the 14 cases.
20. Major conservative victories during the October 1958 Term included Barr v.
Matteo, 360 U.S. 564 (1959) (5-4; defamation); Pittsburgh Plate Glass Co. v. United
States, 360 U.S. 395 (1959) (5-4; criminal procedure); Harrison v. NAACP, 360 U.S.
167 (1959) (6-3; abstention); Barenblatt v. United States, 360 U.S. 109 (1959) (5-4;
subversion); Uphaus v. Wyman, 360 U.S. 72 (1959) (5-4; subversion); Frank v. Mary-
land, 359 U.S. 360 (1959) (5-4; criminal procedure); Abbate v. United States, 359 U.S.
187 (1959) (6-3; criminal procedure). Liberal victories included Vitarelli v. Seaton, 359
U.S. 535 (1959) (5-4; subversion); Beacon Theatres, Inc. v. Westover, 359 U.S. 500
(1959) (5-3; jury trial); Irvin v. Dowd, 359 U.S. 394 (1959) (5-4; criminal procedure);
FHA" v. The Darlington, 358 U.S. 84 (1958) (5-3; statutory construction).
21. See, e.g., note 6 supra and accompanying text.
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balance of power against a four-vote liberal bloc (Douglas,
Black, Warren and Brennan).
The October 1959 Term
During the October 1959 Term, the polarization that char-
acterized the second period of the Warren era returned nearly
to the peak of the October 1957 Term.2 The average dissent
rate was back up to 2.15 dissents per case, the second highest
in the sixteen terms of the Warren era. The intense division
between the Court's liberal and conservative justices is demon-
strated by data concerning the justices' disagreement rates."d
Douglas, for example, disagreed with Harlan in 60% of the
cases decided, and he disagreed with Frankfurter in 59.4% of
the cases. Similarly Black disagreed with Frankfurter in 58.5%
of the cases. These were the three highest one term disagree-
ment rates in the entire 16 terms of the Warren era. Table 17
shows that eight pairs of justices had disagreement rates above
50%.
TABLE 17
DISAGREEMENT RATES ABOVE 50% - OCTOBER 1959 TERM
Whittaker Harlan Frankfurter
Douglas 55.2% 60.0 % 59.4%
Black 52.1% 53.8% 58.5%
Warren 51.6% 53.2%
The alignment that had emerged during the prior term
remained basically unchanged. The liberal wing had four mem-
bers (Douglas, Black, Warren and Brennan). Black and War-
ren agreed with each other in 92.3% of the cases. They provided
the core of the liberal bloc, with Douglas aligned somewhat to
their left and Brennan somewhat to their right. The conserva-
tive wing had three members (Frankfurter, Harlan and Whit-
taker). The closest alignment outside the liberal wing was be-
tween Harlan and Frankfurter, who agreed in 83.5% of the
cases. Justice Stewart loosened his ties with the conservatives
22. See tables 3, 4 supra.
23. Complete data on disagreement rates during the October 1959 Term are set
forth in app. A, table 3 infra.
[Vol. 19962
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to some degree and moved toward the center, but he continued
to lean toward the conservative side. Justice Clark occupied a
middle position between the two wings.
In contrast to the two prior terms, the October 1959 Term
saw gains by the liberal wing.24 This can be seen by examining
the data concerning dissents during the October 1958 and 1959
Terms presented in Table 18. Liberal dissents fell. Conserva-
tive dissents increased 50%. In contrast to the two prior terms,
the three conservatives cast more dissents (94) than the three
most liberal justices (72).
TABLE 18
DISSENTS - OCTOBER 1958 AND 1959 TERMS
JUSTICE OCT. 1958 TERM OCT. 1959 TERM CHANGE
LIBERALS
Douglas 36 29 - 7
Black 28 25 - 3
Warren 25 18 - 7
Total 89 72 -17
CONSERVATIVES
Whittaker 21 28 + 7
Harlan 20 32 +12
Frankfurter 21 34 +13
Total 62 94 ±32
The shift to the left coincided with a minor shift in the
voting patterns of the Court's two "swing" justices, Clark and
Stewart. 25 As Table 19 shows, both Clark and Stewart moved
to the left during the term.
24. Liberal victories in closely divided cases included Rios v. United States, 364
U.S. 253 (1960) (5-4; criminal procedure); Elkins v. United States, 364 U.S. 206 (1960)
(5-4; criminal procedure); Sunray Mid-Continent Oil Co. v. FPC, 364 U.S. 137 (1960)
(5-4; administrative law); FTC v. Henry Broch Co., 363 U.S. 166 (1960) (5-4; anti-
trust); United States v. Republic Steel Corp., 362 U.S. 482 (1960) (5-4; Rivers and
Harbors Act); Miller Music Corp. v. Charles N. Daniels, Inc., 362 U.S. 373 (1960) (5-
4; courts-martial). Other significant liberal victories included Hannah v. Larche, 363
U.S. 420 (1960) (9-0; civil rights); Talley v. California, 362 U.S. 60 (1960) (6-3; freedom
of speech); Bates v. Little Rock, 361 U.S. 516 (1960) (8-1; freedom of association);
Kinsella v. United States ex rel. Singleton, 361 U.S. 234 (1960) (7-2; courts-martial);
Commissioner v. Acker, 361 U.S. 87 (1959) (6-3; tax law).
25. The record of Justices Clark and Stewart during the October 1958, 1959 and
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TABLE 19
CLARK'S AND STEWART'S DISAGREEMENT RATES
OCTOBER 1958 AND 1959 TERMS
Clark Stewart
OCT. 1958 OCT. 1959 OCT. 1958 OCT. 1959
TERM TERM TERM TERM
LIBERALS
Douglas 42.1% 40.4% 49.4% 40.4%
Black 37.2% 32.6% 40.5% 43.5%
Warren 34.0% 25.0% 37.5% 35.9%
CONSERVATIVES
Whittaker 19.8% 27.4% 13.6% 24.2%
Harlan 19.4% 35.1% 20.2% 26.6%
Frankfurter 20.0% 31.6% 14.9% 29.3%
Nevertheless, as Table 19 also shows, Stewart still sided with
the conservatives more frequently than with the liberals. This
fact prevented the development of liberal dominance."
Voting statistics for the October 1958 and 1959 Terms con-
tradict a commonly held image of the Court during this period,
an image summed up in the phrase "as Stewart goes, so goes
the Court." In one sense, the image is correct: when Stewart
voted with the liberals, the liberals normally won, since they
had four votes and only needed one more. But the image is
misleading in giving the impression that Stewart occupied a
middle position between two four-vote blocs. This is not cor-
rect.27 Justice Clark's voting pattern was distinctly more liberal
1960 Terms is analyzed in Comment, Justices Stewart and Clark: Swing Votes on the
Warren Court, 19 SANTA CLARA L. REV. 1009 (1979).
26. Conservative victories during the term included Wolfe v. North Carolina, 364
U.S. 177 (1960) (5-4; race discrimination); Gonzales v. United States, 364 U.S. 59
(1960) (5-4; procedural due process); Schilling v. Rogers, 363 U.S. 666 (1960) (5-4;
administrative law); Flemming v. Nestor, 363 U.S. 603 (1960) (5-4; procedural due
process); DeVeau v. Braisted, 363 U.S. 144 (1960) (5-3; labor law); Levine v. United
States, 362 U.S. 610 (1960) (5-4; criminal procedure); Schaffer v. United States, 362
U.S. 511 (1960) (5-4; criminal procedure); Mitchell v. H.B. Zachry Co., 362 U.S. 310
(1960) (5-4; FLSA); Abel v. United States, 362 U.S. 217 (1960) (5-4; criminal proce-
dure); Nelson v. Los Angeles, 362 U.S. 1 (1960) (5-3; subversion); Inman v. Baltimore
& Ohio R.R. Co., 361 U.S. 138 (1959) (5-4; FELA).
27. The image is more accurate during the October 1960 Term, when Clark
moved to the right of Stewart, leaving Stewart in the middle between the four-vote
blocs.
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than Justice Stewart's. In a number of cases Justice Clark
crossed over to the liberal side and gave them the victory while
Justice Stewart voted with the conservatives and lost. Thus, it
would have been more accurate to say, "As Clark goes, so goes
the Court." Clark, in fact, was almost exactly in the center
during the October 1959 Term, as Table 20 shows.
TABLE 20
CLARK'S DISAGREEMENTS - OCTOBER 1959 TERM
JUSTICE
LIBERALS
Douglas
Black
Warren
Total
CONSERVATIVES
Whittaker
Harlan
Frankfurter
Total
DISAGREEMENTS WITH CLARK
Bloc voting was prevalent during the October 1959 Term.
In roughly one-fourth of the cases (twenty-four of ninety-
seven), the entire liberal bloc (Douglas, Black, Warren and
Brennan) voted on one side and the entire conservative bloc
(Frankfurter, Harlan and Whittaker) on the other. Obviously,
in order to win these cases, the conservatives had to pick up
votes from both Clark and Stewart. This happened nine times.
In the other fifteen bloc-voting cases, either Clark or Stewart
or both voted with the liberals, giving them the victory.
TABLE 21
BLOC VOTING CASES - OCTOBER 1959 TERM
Total 24
Conservative victories 9
Liberal victories 15
Clark liberal; Stewart conservative 6
Stewart liberal; Clark conservative 2
Both Clark & Stewart liberal 7
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In summary, the balance of power shifted back toward the
liberal side during the October 1959 Term. Liberal dissent rates
were down; conservative dissent rates up. The shift coincided
with a movement by Clark and Stewart away from the conserv-
ative bloc. Clark moved almost precisely into the center be-
tween the two blocs after being aligned strongly with the con-
servatives during the prior term. Stewart still leaned to the
right, but less strongly than before. Polarization and disagree-
ment were very intense. In roughly one-fourth of the cases, the
entire four-vote liberal block opposed the entire three-vote con-
servative bloc.
The October 1960 Term
There were no personnel changes during the term. The
Court's personnel remained the same as it had been since Jus-
tice Stewart was seated in October 1958. On the basis of voting
patterns during the two prior terms, the expected alignment
was four liberals (Douglas, Black, Warren, and Brennan), three
conservatives (Harlan, Frankfurter and Whittaker) and two
swing votes (Clark and Stewart).
The mood of the nation was swinging toward the liberal
point of view. In November, John F. Kennedy defeated Richard
Nixon, thereby fulfilling the trend indicated by the Democratic
election sweep in 1958. Meanwhile the civil rights movement
was developing rapidly after the first sit-ins in Greensboro,
North Carolina in February 1960.
On the Supreme Court, however, the trend was the oppos-
ite. During the October 1960 Term, the conservative resurgence
continued. 8 After the brief liberal trend of the prior term, the
Court moved back to the right, and the conservatives regained
the edge in the won-lost statistics.
The renewed conservative trend can be seen from the data
concerning the justices' dissent rates." Consider, for example,
28. Most of the conservative victories in closely contested cases were in the
subversion area. See note 30 infra. Other conservative decisions included Piemonte v.
United States, 367 U.S. 556 (1961) (6-3; criminal procedure); Gori v. United States,
367 U.S. 364 (1961) (5-4; criminal procedure); Cohen v. Hurley, 366 U.S. 117 (1961)
(5-4; attorney discipline); Wilson v. Schnettler, 365 U.S. 301 (1961) (6-3; criminal
procedure); Green v. United States, 365 U.S. 301 (1961) (5-4; criminal procedure);
Maynard v. Durham & S. Ry. Co., 365 U.S. 160 (1961) (6-3; FELA); Times Film Corp.
v. Chicago, 365 U.S. 43 (1961) (5-4; free speech).
29. Complete data on dissent rates during the October 1960 Term are set forth
in app. B, table 4 infra.
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the dissent rates of the liberals, Douglas and Black, and the
conservatives, Harlan and Frankfurter.
TABLE 22
DATA ON DISSENTS - OCTOBER 1959 AND 1960 TERMS
DISSENTS DISSENT RATES
OCT. 1959 OCT. 1960 OCT. 1959 OCT. 1960
JUSTICE TERM TERM TERM TERM
LIBERALS
Douglas 29 45 30.2 % 40.5%
Black 25 29 26.6 % 26.1%
Total 54 74
CONSERVATIVES
Harlan 32 21 33.3% 19.4%
Frankfurter 34 21 35.1% 19.8%
Total 66 42
Of particular interest is the 40.5% dissent rate of the Court's
most liberal justice, William 0. Douglas. This was Douglas'
highest dissent rate since the first term of the Warren era and,
in fact, his second highest dissent rate in the entire sixteen
terms of the Warren era.
TABLE 23
DOUGLAS' DISSENT RATES
TERM
Oct. 1953
RATE
41.4%
Oct. 1954 ................. 24.7%
Oct. 1955 ................. 23.4%
Oct. 1956 ................. 22.9%
Oct. 1957 ................. 32.7%
Oct. 1958 ................. 36.4%
Oct. 1959 ................. 28.7%
Oct. 1960 ................. 40.5%
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The conservative edge during the October 1960 Term coin-
cided with a definite shift in the voting pattern of Justice Tom
C. Clark. During the prior term, Clark had been balanced al-
most exactly between the two wings. One year later, Clark was
distinctly aligned with the conservatives, as Table 24 shows.
TABLE 24
CLARK'S VOTING PATTERN - OCTOBER 1959 AND 1960 TERMS
DISAGREEMENTS WITH DISAGREEMENT RATE
CLARK WITH CLARK
OCT. 1959 OCT. 1960 OCT. 1959 OCT. 1960
JUSTICE TERM TERM TERM TERM
LIBERALS
Douglas 38 63 40.4% 57.8%
Black 30 49 32.6% 45.0%
Warren 23 39 25.0% 35.8%
Total 91 151
CONSERVATIVES
Harlan 33 23 35.1% 21.7%
Frankfurter 30 21 31.6 % 20.2 %
Whittaker 26 26 27.4% 23.9%
Total 89 70
Note particularly Justice Clark's extremely high (57.8%) disa-
greement rate with Justice Douglas. On the basis of his votes,
Clark must be classified as a member of the conservative bloc
during the October 1960 Term. 30
As a result of Clark's shift to the right, Justice Potter
30. Clark's unusually conservative voting record during the October 1960 Term
was, in large part, attributable to the large number of subversion cases decided during
the term. During his tenure on the Court, Clark consistently favored extensive govern-
ment power to suppress subversion. In the following 1960 Term bloc-voting cases Clark
sided with the conservative bloc: Cafeteria Workers v. McElroy, 367 U.S. 886 (1961)
(5-4); Deutch v. United States, 367 U.S. 456 (1961) (5-4); Scales v. United States, 367
U.S. 203 (1961) (5-4); Communist Party v. Subversive Activities Control Bd., 367 U.S.
1 (1961) (5-4); In re Anastaplo, 366 U.S. 82 (1961) (5-4); Konigsberg v. State Bar, 366
U.S. 36 (1961) (5-4); Braden v. United States, 365 U.S. 431 (1961) (5-4); Wilkinson v.
United States, 365 U.S. 399 (1961) (5-4); Shelton v. Tucker, 364 U.S. 479 (1960) (5-4);
Polites v. United States, 364 U.S. 426 (1960) (5-4); McPhaul v. United States, 364 U.S.
372 (1960) (5-4); Uphaus v. Wyman, 364 U.S. 388 (1960) (6-3).
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Stewart found himself in the middle between two four-vote
wings. Stewart leaned to the right, but to a lesser degree than
Clark.
TABLE 25
STEWART'S DISAGREEMENT RATES - OCTOBER 1960 TERM
JUSTICE DISAGREEMENT RATE WITH STEWART
LIBERALS
Douglas 45.0%
Black 41.3 %
Warren 33.9%
CONSERVATIVES
Harlan 23.6%
Frankfurter 25.8%
Whittaker 30.3%
Levels of disagreement and polarization remained at the
high level that characterized the Warren Court's period of con-
servative resurgence. The average dissent rate (2.11 dissents
per case) was the third highest of the Warren era. Five pairs of
justices disagreed in more than 50% of the cases.2' There was a
definite pattern of polarized voting involving two four-vote
blocs. The liberal wing included a cohesive three-vote group
(Black, Warren and Brennan) with Douglas off to the left. The
conservative wing included the closely aligned Harlan-
Frankfurter pair with Clark somewhat to the left and Whit-
taker somewhat to the right. Whittaker, during his last full
term, occupied the far right position.
31. See app. A, table 4 infra.
32. An argument can be made that the October 1960 Term saw the first clear
signs of the liberal period that extended through the 1960's. For example, Mapp v.
Ohio, 367 U.S. 643 (1961), which is generally considered the "watershed" case which
began the Warren Court's criminal procedure revolution, was decided during the term.
In addition, a number of important and relatively unanimous liberal decisions were
issued. E.g., Torcaso v. Watkins, 367 U.S. 488 (1961) (9-0; freedom of religion); Noto
v. United States, 367 U.S. 290 (1961) (9-0; subversion); Irvin v. Dowd, 366 U.S. 717
(1961) (9-0; criminal procedure); Silverman v. United States, 365 U.S. 505 (1961) (9-
0; criminal procedure); Monroe v. Pape, 365 U.S. 167 (1961) (8-1; civil rights); Boynton
v. Virginia, 364 U.S. 454 (1960) (7-2; race discrimination); Gomillion v. Lightfoot, 364
U.S. 339 (1960) (9-0; race discrimination).
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TABLE 26
DISAGREEMENT RATES - OCTOBER 1960 TERM
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Liberals Conservatives
LIBERALS
Douglas 21.6% 28.6% 25.2% 57.9% 56.5% 58.5% 55.0%
Black - 10.8% 19.8% 45.0% 41.7% 45.3% 50.5%
Warren - 9.0% 35.8% 38.8% 39.6% 46.8%
CONSERVATIVES
Clark - 21.7% 20.2% 23.9%
Harlan - 10.7% 21.3%
Frankfurter - 18.9%
Whittaker
To summarize, the conservative resurgence that character-
ized the late 1950's continued during the October 1960 Term. 2
Justice Clark moved squarely into the conservative bloc setting
up a four-four split. Justice Stewart agreed with the conserva-
tives more frequently than with the liberals, giving the balance
of power to a five-vote coalition of conservatives and moderates
(Whittaker, Frankfurter, Harlan, Clark and Stewart). Dissent
rates on the right went down substantially. In contrast, Justice
Douglas on the far left dissented in over 40% of the cases, his
highest dissent rate since the October 1953 Term.
The term also saw a number of liberal victories in bloc-voting cases. Mapp v. Ohio,
367 U.S. 643 (1961) (6-3; criminal procedure); Culombe v. Connecticut, 367 U.S. 568
(1961) (6-3; criminal procedure); Deutch v. United States, 367 U.S. 456 (1961) (5-4;
subversion); Civil Aeronautics Bd. v. Delta Air Lines, Inc., 367 U.S. 316 (1961) (6-3;
administrative law); Stewart v. United States, 366 U.S. 1 (1961) (5-4; criminal proce-
dure); Burton v. Wilmington Parking Authority, 365 U.S. 715 (1961) (6-3; race discrim-
ination); Milanovich v. United States, 365 U.S. 551 (1961) (5-4; criminal procedure);
Campbell v. United States, 365 U.S. 85 (1961) (5-4; criminal procedure); Shelton v.
Tucker, 364 U.S. 479 (1960) (5-4; freedom of association); Michalic v. Cleveland Tank-
ers, Inc., 364 U.S. 325 (1960) (5-4; Jones Act).
Nevertheless, based on overall voting data, it seems more accurate to characterize
the term as the last in a brief pause between the emergence of liberalism in the mid-
1950's and the dominance of liberalism in the 1960's.
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TRENDS DURING THE WARREN COURT'S SECOND PERIOD
The basic finding of this article is that the October 1957,
1958, 1959 and 1960 Terms were a period of intense division on
the United States Supreme Court during which two consecu-
tive five-vote coalitions of moderates and conservatives put a
temporary end to the emergence of judicial liberalism that had
characterized prior terms. 3 The October 1957 Term was a tran-
sition term: the liberals remained strong during the early por-
tion of the term; the conservatives took control toward the end.
From the spring of 1958 to the summer of 1961, the conserva-
tives held the balance of power with the exception of a liberal
countertrend during the October 1959 Term.
High Dissent Rates
The relatively high rates of disagreement and dissent on
the Court during this period can be seen from Table 27, which
charts the average number of dissents per case during each
term of the Warren era. As the table shows, the three highest
average dissent rates of the entire sixteen terms occurred
within the four years covered by this article.
TABLE 27
AVERAGE DISSENTS PER CASE DURING THE WARREN ERA
0o
53 54 55 56 57 58 59 60 61 62 63 64 65 66 67 68
Term
33. The relatively conservative period in the late 1950's has been pointed out by
a number of commentators. E.g., CASPER, THE POLITICS 0? CIVL LIBRrrIFs 68-75 (1972);
SCHUBERT, THE JUDICIAL MIND REVISITED 102-04 (1974).
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Increased Liberal Dissatisfaction
The fact that the conservative coalition held a slight upper
hand during this period can be seen by comparing the dissent
rates of the liberal and conservative justices. The liberals dis-
sented more. Douglas dissented in 144 cases in the four terms;
Black in 111; Frankfurter in 103; Harlan in 102. Table 28 shows
that the liberals had higher dissent rates in the October 1957,
1958 and 1960 Terms; the conservatives in the October 1959
Term.
TABLE 28
DISSENT RATES - OCTOBER 1957 THROUGH 1960 TERMS
LIBERALS CONSERVATIVES
TERM Douglas Black Frankfurter Harlan
Oct. 1957 32.7% 28.4% 26.2% 26.9%
Oct. 1958 36.4% 28.6% 22.3% 20.6%
Oct. 1959 30.2% 26.6% 35.1% 33.3%
Oct. 1960 40.5% 26.1% 19.8% 19.4%
Average 35.0% 27.4% 25.9% 25.1%
Another perspective on the conservative resurgence of the
late 1950's can be gained by examining the dissent rates of the
liberal justices before, during and after the period in question.
Table 29 shows, for example, that Justices Douglas and Black
dissented much more during the conservative resurgence than
during the more liberal periods that came before and after.
TABLE 29
DOUGLAS' AND BLACK'S DISSENT RATES - SUMMARY
TERMS DOUGLAS BLACK
Oct. 1953-1956 23.3% 18.0%
Oct. 1957-1960 35.0% 27.4%
Oct. 1961-1963 18.4% 18.2%
Similarly, Table 30 shows that Chief Justice Warren dissented
much more during the conservative resurgence than either be-
fore or after.
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TABLE 30
WARREN'S DISSENT RATES
TERM DISSENT RATE AVERAGE
Oct. 1953 11.8%
Oct. 1954 7.5%
Oct. 1955 14.3%
Oct. 1956 10.9%
Oct. 1957 26.7%
Oct. 1958 25.5%
Oct. 1959 19.8% 22.7%
Oct. 1960 18.9%
Oct. 1961 15.3%
Oct. 1962 7.4% 9.7%
Oct. 1963 6.3%
Voting Patterns of the Conservatives
The heart of the conservative bloc that was responsible for
the abatement of liberalism during this period was the rather
closely aligned pair, Frankfurter and Harlan. The conservatism
of these two justices can be demonstrated by comparing their
disagreement rates with the most liberal justices and with each
other.
TABLE 31
FRANKFURTER'S AND HARLAN'S DISAGREEMENT RATES
OCTOBER 1957 THROUGH 1960 TERMS
JUSTICE TERM DOUGLAS BLACK HARLAN
Frankfurter Oct. 1957 56.7% 55.4% 10.7%
Oct. 1958 53.8% 48.9% 8.8 %
Oct. 1959 59.4% 58.5% 16.7%
Oct. 1960 58.5% 45.3% 10.7%
Harlan Oct. 1957 57.7% 57.8% -
Oct. 1958 55.2% 48.4% -
Oct. 1959 60.0% 53.8% -
Oct. 1960 56.5% 41.7% -
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As Table 31 shows, Frankfurter and Harlan agreed in nearly
90% of the cases during the four-term period, while they agreed
with the liberals, Douglas and Black, in fewer than 50% of the
cases.
Throughout the four terms covered in this article, a third
conservative vote was provided by Justice Charles E. Whit-
taker, who consistently disagreed with the liberals in a high
percentage of cases.34 The relevant data showing Justice Whit-
taker's conservative voting pattern are presented in Table 32.
TABLE 32
WHITTAKER'S DISAGREEMENT RATES - OCTOBER 1957 THROUGH 1960 TERMS
Liberals Conservatives
TERM Douglas Black Frankfurter Harlan
Oct. 1957 51.9% 46.1% 28.2% 23.1%
Oct. 1958 53.5% 45.9% 9.6% 14.4%
Oct. 1959 55.2% 52.1% 27.1% 24.7%
Oct. 1960 55.0% 50.5% 18.9% 21.3%
Justice Whittaker started the period on the center or moderate
edge of the conservative bloc and ended the period on the far
right of the Court.H
During the October 1957 Term, the conservative wing had
a fourth member, Harold H. Burton, who had been a solid
conservative since the start of the Warren era. Burton resigned,
however, at the start of the October 1958 Term and was suc-
ceeded by Justice Potter Stewart, a moderate conservative,
whose voting pattern is analyzed in the swing vote category.
The Liberals as a Bloc
Arrayed against the conservative wing was a relatively
34. Justice Whittaker's record during the October 1957 through 1960 Terms is
discussed in Comment, Mr. Justice Whittaker: The Man on the Right, 19 SANTA CLARA
L. REv. 1039 (1979).
35. The period of conservative resurgence described in this article matched Jus-
tice Whittaker's terms on the Court almost exactly. The October 1957 Term was
Whittaker's first. The October 1960 Term was his last full term. Whittaker's replace-
ment by Justice Byron R. White during the October 1961 Term was one of the two
personnel changes that ushered in the ensuing "third period" of liberal dominance, the
topic of the third article in this series, to be published in Volume 20 of the Santa Clara
Law Review.
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cohesive four-vote liberal bloc composed of Douglas, Black,
Warren and Brennan. Throughout the period of conservative
resurgence, the alignment of the bloc remained remarkably
stable. In each of the four terms, Justice Douglas had the most
liberal voting pattern; Justice Brennan had the most moderate
voting pattern; and the closely-aligned Justices Black and
Warren were in between. Table 33 shows the cohesion within
the liberal bloc and the distance of the liberals from the con-
servative wing.
TABLE 33
DISAGREEMENT RATES - OCTOBER 1957 THROUGH 1960 TERMS
LIBERALS CONSERVATIVES
02
TERM tq 44
Oct. 1957
Douglas 8.7% 12.7% 18.4% 54.8% 57.1%
Black - 6.0% 14.9% 54.9% 57.3%
Warren 16.0% 53.5% 52.0%
Brennan 
- 37.3% 37.9 %
Oct. 1958
Douglas 10.3% 10.3% 19.2% 53.8% 55.2%
Black - 11.5% 20.4% 48.9% 48.4%
Warren - 10.2% 50.0% 47.4%
Brennan 40.4% 38.1%
Oct. 1959
Douglas 17.2% 17.2% 21.9% 59.4% 60.0%
Black - 7.7% 19.1% 58.5% 53.8%
Warren - 12.8% 53.2% 51.6%
Brennan 
- 44.3% 42.7%
Oct. 1960
Douglas 21.6% 28.8% 25.2% 58.5% 56.5%
Black - 10.8% 19.8% 45.3% 41.7%
Warren - 9.0% 39.6% 38.9%
Brennan - 39.6% 38.9%
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The "Swing" Votes: Clark and Stewart
Finally, it is worthwhile to examine briefly the voting pat-
terns of the two justices who held the swing votes: Justice Stew-
art and Justice Clark." Justice Stewart leaned toward the con-
servative side during his three terms,37 as Table 34 shows.
TABLE 34
STEWART'S DISAGREEMENTS - OCTOBER 1958 THROUGH 1960 TERMS
LIBERALS CONSERVATIVES
TERM Douglas Black Frankfurter Harlan
Oct. 1958 44 36 17 13
Oct. 1959 38 40 28 25
Oct. 1960 49 45 26 26
Total 131 121 71 63
Justice Clark leaned toward the conservative side during three
of the four terms, as Table 35 shows.
TABLE 35
CLARK'S DISAGREEMENTS - OCTOBER 1957 THROUGH 1960 TERMS
LIBERALS CONSERVATIVES
TERM Douglas Black Frankfurter Harlan
Oct. 1957 53 46 33 29
Oct. 1958 40 35 18 18
Oct. 1959 38 30 30 33
Oct. 1960 63 49 21 23
Total 194 160 102 103
Although this article is not designed to explain the sub-
stance of the conservative resurgence in the 1957-61 period, a
few observations may be in order. As mentioned before, the
conservative trend in the Court's decisions coincided with a
36. For a more detailed discussion of the two swing justices, see Comment,
Justices Stewart and Clark: Swing Votes on the Warren Court, supra note 25.
37. Justice Stewart was not yet on the Court during the October 1957 Term. His
service began on the second day of the October 1958 Term.
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tremendous burst of public hostility toward the Court."8 One
obvious hypothesis is that the abatement in the liberal trend
was a response to adverse public opinion. The public outcry
focused primarily on prior subversion and race discrimination
cases and secondarily on criminal procedure cases. An exami-
nation of the Court's response in these areas may be of interest.
In the subversion cases, the voting data show a clear re-
treat. During the October 1957 through 1960 Terms, nearly all
the major subversion cases resulted in conservative victories,
usually by five-four margins. There can be almost no doubt
that, over the protests of the four liberals, the Court's conserva-
tives and moderates gave way to public opinion and curbed
the growing liberalism that had characterized the 1953-57 pe-
riod in subversion cases.
In the race discrimination field, the voting data show quite
a different trend. The Court did not polarize into liberal and
conservative blocs on this issue. A case can be made, however,
that the Court deferred to public reaction by simply refusing
to confront the difficult issues. There were exceptions. NAACP
v. Alabama ex rel. Patterson" conferred constitutional protec-
tion on NAACP's membership list. In Cooper v. Aaron ° the
Court held that integration of public schools in Little Rock,
Arkansas could not be delayed because of public defiance.
Gomillion v. Lightfoot' and Burton v. Wilmington Parking
Authority42 indicated that the Court was ready to pick up the
cudgel again by the early sixties. But, apart from these rather
infrequent exceptions, the Court was quite restrained during
the late 1950's and early 1960's on the segregation issue. :
The criminal procedure pattern is similar to that in the
subversion area. The Court was polarized into two distinct
blocs. The four liberals persisted in their demand for constitu-
tional reform but they were unable to win a clear victory. In-
stead the conservatives and moderates pulled their five votes
together and kept the Court in a position of relative restraint.
Only in the Mapp case" at the end of the period did the Court
38. See notes 4, 6 & 7 supra and accompanying text.
39. 357 U.S. 449 (1958).
40. 358 U.S. 1 (1958).
41. 364 U.S. 339 (1960).
42. 365 U.S. 715 (1961).
43. Jonathan Casper agrees with this conclusion and speculates, "[Plerhaps the
Court found shortly that more affirmative and aggressive action in favor of integration
was politically infeasible or unwise." CASPER, supra note 33, at 180.
44. Mapp v. Ohio, 367 U.S. 643 (1961).
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inaugurate the activism that was to become one of the major
hallmarks of the 1960's.
Perhaps the most telling evidence of the abatement of the
liberal trend in the late 1950's is simply the relative absence of
landmark cases. Apart from Cooper v. Aaron and Mapp v.
Ohio, major historic cases are simply not there. Almost every
term in the 1960's saw more liberal landmarks than all four of
the terms studied here.
CONCLUSION
The first four terms of the Warren era were characterized
by an emergence of judicial liberalism: the liberal bloc grew
from two to four and moved into a position of slight dominance.
During the next four terms, on the contrary, the growth of
liberalism was stopped by a mild but distinct conservative re-
surgence. Liberal dissent rates jumped. Conservative dissent
rates dropped. Two successive five-vote coalitions of moderates
and conservatives, supported by a strong wave of public opin-
ion, took control of the Court and pushed the four-vote liberal
bloc into a minority position.
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APPENDIX A
TABLE 1
DISAGREEMENT RATES - OCTOBER 1957 TERM
%b 8.8 12.9 18.6 52.0 51.9 55.8 56.7 57.7
Douglas
#c 9/102 13/101 19/102 53/102 54/104 58/104 59/104 60/104
% 6.1 15.0 46.0 46.1 50.0 55.4 57.8
Black
# 6/99 15/100 46/100 47/102 51/102 56/101 59/102
% 16.2 43.4 45.1 50.5 54.0 52.5
Warren
# 16/99 43/99 46/102 51/101 54/100 53/101
% 34.0 36.3 38.2 37.6 37.9
Brennan
# 34/100 37/102 39/102 38/101 39/103
% 25.5 18.6 32.4 28.4
Clark
# 26/102 19/102 33/102 29/102
% 21.2 28.2 23.1
Whittaker
# 22/104 29/103 24/104
% 29.1 21.2
Burton
# 30/103 22/104
% 10.7
Frankfurter
# 11/103
Harlan
a Total number of cases in which justice participated
b Disagreement rate
c Ratio of disagreements to number of cases in which both justices participated
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TABLE 2
DISAGREEMENT RATES - OcToBER 1958 TERM
aC
b 10.3 10.3 19.2 42.1 49.4 53.5 53.8 55.2
Douglas
#C 10/97 10/97 19/99 40/95 44/89 53/99 50/93 53/96
0 11.5 20.4 37.2 40.9 45.9 48.9 48.4
Black
# 11/96 20/98 35/94 36/88 45/98 45/92 46/95
0 10.2 34.0 37.5 46.9 50.0 47.4
Warren
# 10/98 32/94 33/88 46/98 46/92 45/95
% 28.1 30.0 40.0 40.4 38.1
Brennan
# 29/96 27/90 40/100 38/94 37/97
% 19.8 19.8 20.0 19.4
Clark
# 17/86 19/96 18/90 18/93
% 13.6 20.2 14.9
Stewart
# 12/90 17/84 13/87
% 9.6 14.4
Whittaker
# 9/94 14/97
%/ 8.8
Frankfurter
# 8/91
Harlan
a Total number of cases in which justice participated
b Disagreement rate
c Ratio of disagreements to number of cases in which both justices participated
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TABLE 3
DISAGREEMENT RATES- OCTOBER 1959 TERM
mr
%b 17.2 17.2 21.9 40.4 40.4 55.2 60.0 59.4
Douglas
#e 16/93 16/93 21/96 38/94 38/94 53/96 57/95 57/96
7.7 19.1 32.6 43.5 52.1 53.8 58.5
Black
# 7/91 18/94 30/92 40/92 49/94 50/93 55/94
12.8 25.0 35.9 46.8 51.6 53.2
Warren
# 12/94 23/92 33/92 44/94 48/93 50/94
% 26.3 29.5 44.3 42.7 44.3
Brennan
# 25/95 28/95 43/97 41/96 43/97
% 24.7 27.4 35.1 31.6
Clark
# 23/93 26/95 33/94 30/95
% 24.2 26.6 29.3
Stewart
# 23/95 25/94 28/95
% 27.1 24.7
Whittaker
# 26/96 24/97
17 16.7
Harlan
# 16/96
Frankfurter
a Total number of cases in which justice participated
b Disagreement rate
c Ratio of disagreements to number of cases in which both justices participated
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TABLE 4
DISAGREEMENT RATES - OCTOBER 1960 TERM
b21.6 28.8 25.2 45.0 57.8 56.5 58.5 55.0
Douglas
#c 24/111 32/111 28/111 49/109 63/109 61/108 62/106 61/111
%10.8 19.8 41.3 45.0 41.7 45.3 50.5
Black
# 12/111 22/111 45/109 49/109 45/108 48/106 56/ 111
%. . . .9.0-- 33.9- "35.8 - 38.9 39.6 46.8
Warren
# 1/111 37/109 39/109 42/108 40/106 52/111
30. . - .3- 3.9 38.9 39.6 46.8
Brennan
# 3/109 37/109 42/108 42/106 52/111
U. . 23.6 25.0 30.3
Stewart
# 31/107 25/106 26/104 33/109
%21.7 20.2 23.9
Clark # 23/106 21/104 26/106
0/ 1084.15.017 4.3 
50.3
Bla
# 11011 3/013/0 18 4/106
52 11
%/ 303 3.189 3. 68
Bretan r t r# Ratio of dsgemn to n20/111
29.%36 50 3.
Star
3117 2/0#614 3/0
a0/ Tot.7 20.2e 
23.9sinwihjutc ariiae
ClDagr eetr
c~ 
23/106 2110 26/106tst ubr fcssinwihbthjsie priiae
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APPENDIX B
TABLE 1
DISSENT RATES - OCTOBER 1957 TERM
Justice Cases Dissents Rate Change
Douglas 104 34 32.7% + 9.8%
Black 102 29 28.4% + 7.5%
Warren 101 27 26.7% +15.8%
Brennan 102 15 14.7% + 4.1%
Clark 103 19 18.4% + 0.5o
Whittaker 104 22 21.2% + 6.6%
Burton 104 26 25;0% - 4.5%
Frankfurter 103 27 26.2% - 2.3%
Harlan 104 28 26.9% - 0.4%
TABLE 2
DISSENT RATES- OCTOBER 1958 TERM
Justice Cases Dissents Rate Change
Douglas 99 36 36.4% + 3.7%
Black 98 28 28.6% + 0.2%o
Warren 98 25 25.5% - 1.2%
Brennan 100 19 19.0% + 4.3%
Clark 96 10 10.4o - 8.0%
Stewart 90 11 12.2%
Whittaker 100 21 21.0% - 0.2%
Frankfurter 94 21 22.3% - 3.9%
Harlan 97 20 20.6% - 6.3%
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TABLE 3
DISSENT RATES - OCTOBER 1959 TERM
Cases
96
94
94
97
95
95
97
96
97
Dissents Rate
30.2%
26.6%
19.2%
15.5%
10.5%
15.8%
28.9%c
33.3%
35.1%
Change
- 4.2%
- 2.0%
- 6.3%
- 3.5%
+ 0.1%
+ 3.6%
+ 7.9%
+12.7%
+12.8%
TABLE 4
DISSENT RATES - OCTOBER 1960 TERM
Cases Dissents Rate Change
111 45 40.5% +10.3%
111 29 26.1% - 0.5%
111 21 18.9% + 0.3%
111 21 18.9% + 3.4%
109 20 18.3% + 2.5%
109 20 18.3% + 7.8%
108 21 19.4% -13.9%
106 21 19.8% -15.3%
111 33 29.7% + 0.8%
Justice
Douglas
Black
Warren
Brennan
Clark
Stewart
Whittaker
Harlan
Frankfurter
Justice
Douglas
Black
Warren
Brennan
Stewart
Clark
Harlan
Frankfurter
Whittaker
